SUPREME COURT OF THE STATE OF NEW YORK
Appellate Division, Fourth Judicial Department

536

TP 04-02934
PRESENT: PIGOTT, JR., P.J., GORSKI, SMITH, PINE, AND LAWTON, JJ.

MATTER OF THOMAS LAYER, PETITIONER,

v MEMORANDUM AND ORDER

ANTONIA C. NOVELLO, COMMISSIONER, NEW YORK
STATE DEPARTMENT OF HEALTH, RESPONDENT.

NEIGHBORHOOD LEGAL SERVICES, INC., BUFFALO (LINDA J. DE TINE OF
COUNSEL), FOR PETITIONER.

ELIOT SPITZER, ATTORNEY GENERAL, ALBANY (JULIE M. SHERIDAN OF
COUNSEL) , FOR RESPONDENT.

Proceeding pursuant to CPLR article 78 (transferred to the
Appellate Division of the Supreme Court in the Fourth Judicial
Department by order of the Supreme Court, Erie County [Eugene M.
Fahey, J.], entered December 2, 2004) to review a determination of
respondent. The determination denied petitioner’s request for
approval to purchase a prescribed EasyStand 5000 Stander.

It is hereby ORDERED that the determination be and the same
hereby is unanimously annulled on the law without costs and the
petition is granted.

Memorandum: Petitioner commenced this CPLR article 78 proceeding
to challenge the determination following a fair hearing that denied
his request for approval to purchase an EasyStand 5000 standing device
with accessories (EasyStand). Petitioner, a 30-year-old Medicaid
recipient diagnosed with spastic quadriplegia secoridary to cerebral
palsy, is wheelchair-bound and unable to stand unassisted. His nurse
practitioner and physical therapist requested approval for the
purchase of an EasyStand, and their request was denied on the ground
that the EasyStand is not medically necessary. Following a fair
hearing, the determination of the Administrative Law Judge (ALJ) for
respondent affirmed the denial of the request.

We agree with petitioner that his request for the EasyStand
should have been granted because the EasyStand is medically necessary.
As the recipient of the EasyStand, petitioner was “responsible for
establishing that ... [it is] medically necessary to prevent,
diagnose, correct or cure a medical condition and that any specific
statutory or regulatory requirements for prior approval of the care,
services or supplies are met” (18 NYCRR 513.3 [a]). According to the
regulations of the New York State Department of Health (DOH),
“[n]ecessary to prevent, diagnose, correct or cure a condition means
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